DESPRE FORMULA H. M. H. N. S. STATESTAREA FUNDATIILOR
FUNERARE IN INSCRIPTIILE LATINE DIN DACIA ROMANA

Alexandru Stanescu

In discursul lui Trimalchio!, Petronius il face pe acesta si-si descrie
monumentul funerar si intentia sa de a-l lasa pe un libert de-al sau sa
se ingrijeasca de mormant: ,[..] Et ideo ante omnia adici volo: HOC
MONUMENTUM HEREDEM NON SEQUATUR. Ceterum erit mihi curae, ut
testamento caveam ne mortuus iniuriam accipiam. Praeponam enim unum
ex libertis sepulchro meo custodiae causa, ne in monumentum meum
populus cacatum currat.”

Din fragmentul de mai sus - redat de catre Petronius intr-un mod ironic,
din care se raspandeste din plin acea aciditate, acel acetum italicum, specific
umorului latin - reiese faptul ca in epocd exista practica de a lasa, prin
testament, mormantul in grija libertilor, iar ceea ce merita a fi mentionat este
faptul ca formula HM H N S este utilizata in mod voit de Trimalchio pentru
a semnala faptul ca mormantul era sustras din masa bunurilor succesorale in
scopul de a fi obiectul unei fundatii funerare.

In fata mortii toti locuitorii teritoriului stapanit de Roma erau egali, prin
urmare preocuparea pentru cumpararea unui loc de veci si a unui monument
funerar era generala?.

Testatorii romani de un anumit rang social au pus mereu in prim plan
preocuparea pentru conservarea locului de veci si intretinerea cultului lor
funerar. Teoretic, toti locuitorii Imperiului isi puteau cumpdra un mormant
care sa le perpetueze memoria si sa le adaposteasca ramasitele pamantesti.
Unii se ingrijeau de aceasta din timpul vietii, marturie stau formule ca: sibi
vivo fecit, sibi et suorum vivo fecit, vivo fecit, ipse suo curam titulo dedit ipse
sepulchri3.

Pentru cei cu familie, cu rude, aceasta grija era mai putin apasatoare,
de funeraliile lor se ingrijeau rudele si familia, ai carei membri apar si ei
in textul inscriptiilor, mentionandu-si calitatea lor, fie in mod direct (uxor,
coniux, mater, pater, parentes, filius, filia, frater, soror), fie printr-un mod
indirect (uxoris, coniugis, patri, matri, filio, filios, fratri, sorori). De altfel
legile stabileau obligativitatea mostenitorilor legitimi sau testamentari de a
indeplini sacrificiile periodice la mormantul stramosilor, existau prescriptii
religioase foarte amanuntite care indicau pana in cele mai mici detalii
ritualurile care trebuiau indeplinite*.

Problema lacasului de veci si a aducerii periodice a jertfelor nu era de
nerezolvat nici pentru cei fara rude sau necasatoriti. Defunctii puteau lasa
legate, instituite in mod special pentru ingrijirea si pastrarea mormantului,
ele au rolul unor fundatii in sensul modern al cuvantului, prin atasarea
perpetud a unor bunuri destinate intretinerii mormantului®.

Instituirea unei astfel de fundatii funerare este atestata in Dacia mai
ales de inscriptia cu testament de la Sucidava (IDR II 187), in care defunctul
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lasa prin legat rodul a doua iugare de vie si folosinta unei cladiri atasate
mormantului, pentru ingrijitorii mormantului. Dar noi credem ca fundatiile
funerare erau mult mai numeroase si ca ele sunt atestate cel adesea prin
formula: H(oc) M(onumentum) H(eredes) N(on) S(equetur), un argument in
acest sens ne ofera Petronius in fragmentul citat mai sus®. Formula de mai
sus avea rolul de a semnala faptul ca un teren nu apartinea mostenitorilor,
fiind pus sub cura unei fundatii funerare’.

Mormantul roman din epoca imperiala era constituit din sepulchrum
(mormantul propriu-zis, care adapostea cenusa sau ramasitele pamantesti
ale defunctului) si din monumentum care era monumentul funerar propriu-
zis8.

Existau mai multe definitii pentru notiunea de monumentum, astfel
Ulpianus incepea prin a defini sepulchrum ca un loc in care corpus osave
hominis condita sunt®, pentru ca in paragraful urmator sa desemneze ca
monument quod memoriae servandae causa factum est. Aceasta definitie
0 gasim si la alti juristi din epoca clasica a dreptului roman ca Florentinus,
care afirma de asemenea ca monumentul funerar este un lucru care ramane
posteritatii, fiind destinat sa intretina memoria cuiva?®.

Un alt text din Digesta pune a pe seama imparatului Hadrian afirmatia
ca monumentum este ceea ce e edificat in scopul de a proteja corpul
defunctului'!.

Distinctia cea mai importanta se facea intre monumentul care
adapostea ramasitele pamantesti ale defunctului si cenotaf, Florentinus
afirma ca numai monumentul in care sunt depuse ramasitele omenesti
devine cu adevarat sepulchrum adica un locus religiosus, extra comercium,
inviolabil, protejat prin anumite interdictii'2. Din contra monumentul care
nu contine cenusa si resturi umane ramane un locus purus, deci un bun
patrimonial susceptibil de a fi vandut si donat?!?,

Din punctul de vedere al dreptului privat roman dar si din punct de
vedere religios monumentele sunt bunuri sacre, dedicate Manilor, solul si
monumentul ocupate de cenusa sau corpul mortului'4, sunt prin acelasi fapt
plasate in afara patrimoniului si sustrase comertului!®. Caracterul sacru al
mormintelor este recunoscut si de o dispozitie data de imparatul Traian, care
socotind monumentele funerare ca fiind ,res religiosa” le permite debitorilor
Fiscului sa le pastreze!®. Aceasta dispozitie nu-i privea si pe datornicii
camatarilor, avind caracterul unei privilegiu acordat de imparat. Masura nu
includea insa si incintele funerare, dispozitia imparatului avusese initial rolul
de a pune capat practicii necinstite a unora care construiau monumemente
funerare fastuoase ruinandu-se pentru a scapa de creditori'’.

Hadrian a revenit asupra dispozitiei data de predecesorul sau, intrucat
aceasta era destul de echivoca lasand sa se inteleaga ca creditorii particulari
puteau sa puna stapanire si pe monumentele funerare ale debitorilor, astfel
el a extins interdictia deposedarii de morminte si in ceea ce-i privea pe
creditorii particulari'.

Dispozitiile celor doi imparati sunt in deplind concordanta cu importanta
acordatd de catre romani, caracterului religios al mormantului care sta de
altfel la baza intregului drept sepulcral roman?,

Revenind la chestiunea instituirii fundatiilor funerare in Dacia se poate
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observa faptul ca testamentul de la Sucidava constituie cel mai important
document al dreptului succesoral roman din provincie, el a fost discutat
de istoricii care s-au aplecat asupra Iui??, dintre care-i amintim mai intai
pe Fernand de Visscher si C. C. Petolescu care, considerau ca testamentul
constituia un act prin care era instituita o fundatie funerara menita sa
perpetueze pentru eternitate memoria testatorului?!.

C. C. Petolescu considera interdictia de vindere, ca o confirmare a
faptului ca mormantul din respectivul testament, era un /ocus religiosus?,
caruia ii erau atasate o vie si o cladire date in folosinta ingrijitorilor, altii
decat mostenitori caror le era interzis sa le instraineze.

IDR Il 187

(-]

[uolo [iubeo ......... curatori sepulchri mei fructum)

[u)i [nearum iug(erum) duorum ...... [et usum eius aedifi-]

[ci] quod iunctum sepullchro meo non est concedere sub suprascripta]
condicione quicumq(ue hereditatem a adierit ex heredibus meis]

5 vel ex is per gradus ufel qui substituts erit, si quis eorum)
interciderit. Volo et iubeo [heredes meos suratorem sepulchri mei,)
inlocum eiu<i>s, qui obierit aut officium suum deseruit, ]
substituere eadem co[nidicone qua curatori instituti sint],
qui similiter officium gleratet................................ ]

10 sit et quicumque ea [ condicione curator institutus aliquid neglexerit]

petinens ad uoluntat fem meam dimittatur eique alius sufficatur ut]
Sit, qui ex iussu meo in [sepulchro meo quotannis sacra faciat]
ita uft s(upra) s(criptum) e(st)]
Ut uinea et aedififcium curatoribus reseruata ? sint, ius heredibus]
Meis aps(sit] dand[i ea aut alienandi. Sit quis uoluerit uendereea]
15 alienare g[uod aduersus uoluntatem testamenti mei]

fecerit, uenditio et [alienatio irrita sit et (denariorum).....
m(ilia) dare damnas esto. Pecunia]
ea reliquo[rulm caus(ahereditati adcrescat...
ita ut post [mortem meam curatores quotannis sacra faciant]
ex fructu sfupra scriptarum uinearum].

Intr-un studiu publicat in 2003, Ilie Sandru a facut o analiz8, neinspirata,
a chestiunilor de drept succesoral care apar in testamentul de la Sucidava?,
confundand wusucapiunea (instituirea proprietatii asupra mostenirii) cu
uzufructul si ca exercitarea dreptului de uzufruct nu presupune existenta
unor obligatii?®.

Usucapiunea nu se aplica insa bunurilor uzufructare, asupra carora cel
care primea un legat avea numai drept de folosinta. Usucapio pro herede era
un procedeu legal care asigura intrarea in posesia bunurilor unor defuncti,
prin stapanirea de catre mostenitori a acestor bunuri timp de un an?, dar
usucapio intra in actiune numai in lipsa testamentului, in cadrul succesiunii
ab intestato.

Sandru sustinea ca de la mostenirea celor doua iugare de vie si a casei,
erau exclusi peregrinii si dediticii, pentru ca ,nu se fac referiri la legate si
fidepromisori”?¢. Dar legatele nu erau utilizate numai pentru trasmiterea
patrimoniului cu drept proprietate ci si pentru a acorda uzufructul (deci
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numai folosinta) asupra unor bunuri.

Chiar mostenitor si proprietar fiind un tert, asupra unor bunuri, daca
in testament aparea ideea de transmitere a acestora, ele nu mai puteau fi
instrainate d trebuiau transmise celor in drept (de ex. descendentilor). Prin
urmare daca in testamentul de la Sucidava, bunurile imobile erau lasate in
folosinta, nu puteau apare referiri la alte legate in text care sa-i priveasca pe
mostenitorii legitimi.

Daca ingijitorii mormantului aveau possessio asupra viei i casei i sunt
proprietari, dupa cum sustinea Sandru?’, atunci ca o consecinta legala ei
nu pot fi indepartati de la stapanirea cladirii si a viei, ori in testament este
stipulat in mod clar faptul c3, ingrijitorii care nu-si respecta obligatiile sa fie
indepartati si inlocuiti cu altii2s.

Dupa natura textului si exprimarea ingrijita, inscriptia a fost pusa de un
cetatean roman, din elita, cunoscator al dreptului roman, sau care si-a gasit
un jurist care sa-l sfatuiasca.

Testatorul din Sucidava este un cu siguranta sui juris si se bucura de
capacitate legala deplina astfel el poate lasa un testament?®. Caracterul de
uzufruct al mostenirii celor doua iugdre de vie si a casei, este clar afirmat
de catre testator (randurile 1-2 ale inscriptiei) si reafirmat prin cedarea
conditionata a uzufructului asupra bunurilor imobile atagate mormantului.

In opinia mea testamentul de la Sucidava reprezinta instituirea unei
fundatii funerare, menita sa asigure metinerea ca /ocus religiosus a unui
mormant si perpetuarea cultului funebru. Pentru a demonstra acesta voi
recurge la analizarea continutului inscriptiei de la Sucidava impreund cu
prezentarea unei analogii celebre din Ostia, este vorba de inscriptia funerara
a Iuniei Libertas:

lunia D(ecimi) f(ilia) Libertas

hortorum et aedificiorum et tabernarum Hilar-
nonianorum lunianorum, ita uti macerie sua propria
clusi sunt, quae iuris eius in his usum fructumqule]

5 dedit concessit libertis libertabusque suis quive ab [is]
posterisque eorum manumissi manumissaeve sun(t]
eruntve. Et ne qui ex is iusum fructumve portioni[s]
suae vendidisse aut alienasse aut ali concessisse
velit donec ad unum unamve usus fructus

10 perveniat. Et si nemo ex familia superaverit,
tunc eos hortos cum aedificis et tabernis,
ita uti macerie clusi sunt finibus suis,
proprietatis iurisque esse volo
colonorum coloniae reipublicae Ostiensiu[m]

15 ex quorum reditu ab repu b lica Ostiensium
inpendi volo in ornationem sepulchri
et sacrificis die parentaliorum
(sestertios) C, violae (sestertios) C, roase (sestertios) C.
Hanc voluntatem meam publicari volo

20 Ad lib(ertos) libertabusq(ue) meos primo loco ius pertineat, post eos ad
posteros eorum.

Iunia ca si testatorul de la Sucidava lasa o gradina, o cladire si o carciuma,
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inconjurate de un zid, libertilor si libertelor sale, care urmau sa se ingrjieasca
de mormantul sau si sa-i oficieze sacrificiile rituale de Parentalia. Cei care
primeau aceste bunuri nu aveau decat drept de uzufruct asupra terenului
(in cazul Iuniei ingrijitori erau libertii, libertele si urmasii lor inclusiv sclavii
eliberati). Daca toti libertii ar fi decedat atunci de uzufructul acelui domeniu
s-ar fi bucurat cetatenii coloniei Ostia, care, ar fi trebuit sa indeplineasca
toate conditiile stipulate in testament.

In mod asemanator la Sucidava mormantul are atasate o vie si o casa,
date cu drept de uzufruct celor care se vor ingriji de efectuarea sacrificiilor
periodice, prescrise de religia romana.

Sistemul uzufructului care consta in folosirea mosteniri in anumite
conditii apare deci in ambele testamente funerare. Dar acest sistem
reprezinta marele neajuns ca inceteaza odatda cu moartea ultimului legatar.
Atunci mostenitorii legitimi, in caz ca exista, ar putea cere o possessio
bonorum si ar deveni proprietari cu drepturi depline asupra monumentului
funerar si a bunurilor imobile care ii sunt atasate si pe care le-ar putea
instraina. Pentru a evita aceasta si a asigura pastrarea mormantului si a
oficierii cultului funerar, testatorul anonim de la Sucidava actioneaza altfel
decat Iunia Libertas, astfel el declara nula orice tentativa de vindere sau
instrainare a mormantului de catre mostenitori, in timp ce Iunia ofera
proprietatea comunitatii ostiense prin fide comissum, pentru ca eventualii
mostenitori sa nu poatd cere bonorum possessio. Acest gen de mostenitori
avizi si necistiti este vizat prin interdictiile de tipul formulei: H. M. H. N .S
(hoc monumentum heredes non sequetur = acest monument nu intra intre
bunurile ce revin mogtenitorilor)3:.

Aparitia formulei H . M . H . N . S in textul unei inscriptii cu caracter
funerar, semnifica mai intai faptul ca defunctul si-a Iasat averea mogtenitorilor
prin testament32. In consecinta formula susmentionata atesta intodeauna o
succesiune testamentara in care adesea mostenitori, nu sunt doar rudele,
prin urmare scoaterea monumentului funerar din categoria bunurilor care
pot fi mostenite ar putea avea scopul de proteja spatiul sacru al familiei de
interventia unor intrusi sau mostenitori necinstiti33.

De exemplu in doua inscriptii de la Sarmizegetusa (vezi inscriptiile de
mai jos), persoanele care pun epitafurile, par ramase fara descendenti sau
speranta de a mai avea urmasi. In aceasta situatie ultimii supravietuitori ai
acestor familii, incearca sa fereasca locul de veci al celor dragi, de ingerinta
mostenitorilor din afara grupului familial.

IDR III 2. 396.

D(is) M(anibus)/ Aureliae Victoriae/ incomparabili feminae/
Fortunatus aug(usti) lib(ertus) /5/ adiutor tabul(arii) / coniugi karissimae /
H(oc) m(onumentum) h(eredes) n(on) s(equetur).

Libertul imperial Fortunatus ii pune sotiei sale, Aurelia Victoria, un
epitaf pe monumentul funerar. In textul inscriptiei nu apar decat defuncta
sotie si libertul, ceea ce ar putea semnifica faptul ca cei doi nu au avut
copii, un argument in plus in favoarea acestei ipoteze ar putea fi scoaterea
monumentului funerar dintre bunurile care alcatuiau patrimoniul. Fortunatus
putea sa instituie uzufructul unor terti asupra unuia dintre bunurile sale
imobile, in schimbul ingrijirii monumentul si a efectuarii periodice a
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sacrificiilor, asemenea testatorului de la Sucidava.
IDR Il 2. 418.

D(is) M(anibus)/ C(ai) Iul(i) C(ai) f(ili) Rufidom(o) Vimin(acio) ann(orum)
XX Iulia / Gemellina fratri pientissimo et / M(arco) Aurel(io) M(arci) f(ilio)
Maximo mensium VIII /5/ Aurel(ius) Helico et Iul(ia) Gemellin(a) parentes.
H(oc) m(onumentum) h(eredes) n(on) s(equetur).

Iulia Gemellina si Aurelius Helico isi ingroapa fiul in acelasi loc unde
fusese ingropat si fratele mamei. Absenta altor rude apropiate din textul
inscriptiei pare a atesta si in cazul acestei familii dorinta ca in lacasul de
veci al celor dragi sa nu fie asezat vreun strain. Absenta unui alt fiu sau a
unei rude apropiate ne determinad sa sustinem ca aceasta inscriptie atesta
intentia proprietarului de a-si lasa averea mostenitorilor prin intermediul
testamentului.

Aceiasi preocupare pentru metinerea monumentului funerar in
proprietatea familiei, apare si intr-o inscriptie funerara fragmentara din
Drobeta’*. ,[...J)/ [...] a(nnis)] III. P. Iul(ia) Ca[...}/ [uix(it) an(nis) ...... ]
nepotibus eforum]/ [Iul(ia?)] Lasciva patr[i et]/[matri et] fil(ilis) suis ex
bo[nis] /5/[suis fecit. T]e autem her[es rogo]/ [aliqu]em amplius n[evelis]/
[condi]isse patris m[onu-] /[mento] quot fratres m[ei]/ [et ... s]Joror mea
b(ene)m(erentibus) f(ecerunt).

Iulia Lasciva pare a fi o persoana care a supravietuit mortii rudelor
apropiate (parintii si copii), rugamintea ei, adresata potentialui mostenitor,
este de fapt sinonima cu formulaH .M. H.N.S. Inscriptia funerara a acestei
familii este interesanta pentu ca atesta inca odata obiceiul femeilor de a lasa
testamente, practica atestata in Dacia si de alte inscriptii funerare.

La Apulum intr-o inscriptie fragmentara de pe monumentul funerar
al unei femei apare din nou formula H . M . H . N . S3 si sunt indicate si
dimensiunile mormantului (care probabil era constituit dintr-un monument
gi 0 incinta funerara).

In concluzie se poate sustine ca si in provincia romana Dacia preocuparea
pentru asigurarea unui loc de veci si a perpetuarii ritualurilor dedicate
defunctilor avea un caracter general, iar fundatiile funerare o atesta din
plin, chiar daca in Dacia este atestata numai o singura fundatie de acest
tip prin testamentul de la Sucidava, izvoarele epigrafice ne releva si alte
exemple. Este vorba de fapt de interdictia mostenirii monumentului funerar
de catre mostenitorii de drept prin formula Hoc monumentum heredes non
sequetur. O astfel de interdictie nu poate avea alt scop decat acela de a
asigura protectia legala a locului de veci in fata pretentiilor unor mostenitori
necinstiti, dar avea drept consecinta instituirea unei fundatii funerare, caci
mormantul nu putea fi 1asat la voia intamplarii.

ABSTRACT
THE FORMULA H. M. H. N.S AND THE CERTIFICATION OF THE FUNERARY
FOUNDATIONS IN LATIN INSCRIPTIONS IN ROMAN DACIA

In Trimalchios’ speech, Petronius makes him describe his tomb stone and
his intention to assign one of his freemen to look after the grave: ,[...] Et ideo
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ante omnia adici volo. HOC MONUMENTUM HEREDEM NON SEQUATUR.
Ceterum erit mihi curae, ut testamento caveam ne mortuus iniuriam
accipiam. Praeponam enim unum ex libertis sepulchro meo custodiae causa,
ne in monumentum meum populus cacatum currat.”

From the above fragment, stated by Petronius in an ironic manner,
wherein we can fully notice that acidity, that acetum italicum, specific to Latin
humor, we can observe that in that period there was a custom of leaving by
will, their grave in the care of their freemen. What deserves mentioning is
the fact that the inscription H. M. H. N. S. is used on purpose by Trimalchio
to point out the fact that the grave was extracted from the whole of the
inheritable goods with the purpose of being used as the object of a funerary
foundation.

All the inhabitants of the territory occupied by Rome were equal in front
of death, therefore there was a general interest in buying a grave and a
funerary monument.

The Roman testators with a certain social status have always placed on
top the preoccupation for maintaining the burial place and conserving their
funerary cult. Theoretically, every citizen of the Roman Empire could buy
himself a burial place which would carry on their legacy and shelter their
earthly remaining. Some tend to this during their lifetime, testimony to this
standing sayings like: sibi vivo fecit, sibi et suorum vivo fecit, vivo fecit, ipse
suo curam titulo dedit ipse sepulchri.

For those who had a family or relatives, this was a less pressing issue, the
family members or relatives taking care of the funerals. The laws stipulated
the fact that the inheritors were obliged to perform the periodical sacrifices
at their ancestors’ tombs; there were meticulous religious instructions which
described in every minor detail the rituals that had to be performed. The
problems of securing a funerary space and the periodical sacrifices were
not without solutions for those who had no family or were not married. The
deceased could leave some instructions which were to be followed for the
preservation of the tomb. Those directions would serve as a modern day
foundation by the perpetual gathering of goods destined to the preservation
of the tomb.

The founding of such a funeral foundation is mentioned in Dacia
especially in the inscription with a will from Sucidava (IDR II 187), in which
the departed left through a contract the production resulted from two fields
of vineyard and the right to use a building which was attached to the tomb
to those who would take care of his grave. But we believe that the funerary
foundations were much more numerous and that they are mentioned more
often through the formula H(oc) M(onumentum) H(eredes) N(on) S(equetur),
an argument in this direction is given by Petronius in the above mentioned
fragment. The above formula had the role of showing that a burial ground
and its monument did not belong to the inheritors being put under the care
of a funerary foundation.

The Roman tomb from the Imperial period was made of: sepulchrum
(the tomb itself which would host the ashes or the body of the deceased) and
the monumentum which was the funerary monument itself.

There were many definitions for the notion of ,,monumentum”, so Ulpianus
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started by defining that sepulchrum as a place where corpus osave hominis
condita sunt, so that in the next paragraph to designate the monument as
quod memoriae servandae causa factum est. We can also find this definition
in other law specialists from the classic period of Roman law, such as
Florentinus, who states that the funerary monument is a thing destined for
posteriority, with the purpose of preserving someone’s memory.

Another text from the ,Digesta” states the emperor Hadrian who had
said that monumentum is that which is built with the purpose of protecting
the body of the departed.

The most important distinction was made between the monument
where the body of the person would rest and the cenotaph. Florentinus sais
that only the monument in which the body or the ashes were stored is a
real sepulchrum, meaning a locus religiosus, extra comercium, sacred and
protected by certain interdictions. The cenotaph would remain a locus purus,
which could be sold or donated.

Roman law and religion stipulated that that monuments and the ground
occupied by the body or the ashes of the dead were sacred, dedicated to the
Manes gods, out of the patrimony, and therefore could not be the objects
of trade. The sacred character of the tombs is also acknowledged by a law
issued by the emperor Traianus, who saw the monuments as ,res religiosa”,
allowing those who owed money to the state to keep them. This law did not
include those who owed money to usurers, being a privilege given by the
emperor. Yet, this provision did not include the funerary grounds, as it was
issued by the emperor in order to stop the dishonest practice of some who
would build large funerary monuments in order to escape their debts.

Hadrian revised the strategy of his predecessor because it left the
private creditors with the possibility of obtaining the funerary monuments,
which held the body or the ashes. So he prohibited the confiscation of
tombs by private creditors. The laws given by the two emperors prove the
religious importance of the grave in Rome. This sacred character stays at the
foundation of the sepulchral Roman law.

Coming back to the issue of funerary foundations in Dacia, we can
consider that the will from Sucidava as the most important document of
inheritance rights in Roman provinces; its subject has been debated by
historians, among whom we remind Fernand De Visscher and C. C. Petolescu,
who considered that the will was an act which marked the start of a funerary
foundation, who's purpose was to carry on the memory of the will’s owner.

C. C. Petolescu considered that the interdiction to sell was a confirmation
that the grave mentioned in the will, was a locus religious, to which there
were attached a vineyard and a building given to the caretakers, others than
the inheritors, but who did not have the right to give them away or sell.
In a study published in 2003, Ilie Sandru made an uninspired analysis of
the inheritance rights, which appear in the Sucidava will. By mistaking the
ususcapio for usufruct, he considered that exercising the right of usufruct
does not include any obligations.

The ususcapio did not apply to the usufruct goods, the one entitled to
have rights over them would only get the right to use them. Usucapio pro
herede was a legal procedure that ensured that the inheritors would get the
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goods in matter by posessing them for one year, but the ususcapio would act
only in the lack of a will, for a ab intestato succesion.

Sandru claimed that the peregrins and the deditici were excluded from
inheriting the two fields of vine and the house, as ,there are no references to
the legates and the fidepromisores”. But the legates were not used only for
passing the patrimony with a property right, but also for giving the right of
usufruct (use right) over some goods.

Even if a third party was the inheritor and owner of some goods, if it
was stated in the will that the goods were to be transmitted, they could
not be sold, but had to be transmitted to those who were entitled to them.
Therefore, if in the Sucidava will, the goods were left to be used, there could
not be other references in the text concerning the rightful inheritors.

If the caretakers of the tomb had possessio over the vineyard and the
nearby house and they are owners, as Sandru claimed, then as a legal
consequence they could not be departed from the ownership of the building
and the vineyard, but in the will it is clearly stipulated that the caretakers
who do a poor job are to be replaced with new caretakers.

If we take into consideration the nature of the text and its quality, we
can see that the inscription was made by an Roman aristocrat, or by legal
councilor.

The Sucidava will testator is definitely a swus iuris who enjoys full
legal capacity therefore he can leave a will. The usufruct character of the
inheritance, the two vineyards and the house, is clearly stated by the
will testator in the first two rows of the inscription and reaffirmed by the
conditional right of the usufruct.

In my opinion, the will of Sucidava represents the establishment of a
funerary foundation, with the purpose of maintaining as locus religious a
grave and to ensure the continuity of the funerary cult. In order to prove this
I will make analogy of the content of the Sucidava will with a famous Ostian
text, which is the funerary inscription of Iunia Libertas.

Iunia, just like the will testator from Sucidava, left a garden, a house
and a tavern, surrounded by a wall to their freemen and freewomen who
were supposed to look after her grave and to perform the Parentalia
sacrifice rituals. The ones who received the goods only had usufruct right (in
Iunia’s case, the caretakers were her freemen, freewomen, their succesors,
including the liberated slaves). If all the caretakers would have died then,
the usufruct would have passed to the citizens of Ostia colony, who had to
fulfill all the specifications of the will.

In a similar way at Sucidava the tomb has attached to it a vineyard and
a house, given with usufruct right to those who will take care of performing
the periodical sacrifice rights prescribed by Roman law.

The system of usufruct is seen in both cases. But this system has the
great flaw that it stops working when the last beneficiary of the usufruct
dies. Then, the inheritors, in case they were alive, could ask for a possession
bonorum and would become the rightful owners of the monument and the
goods attached, getting also the right to sell them.

In order to avoid such situations and to ensure the continuity of the
funerary cult, the anonymous testator from Sucidava acts in a different
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manner than Iunia Libertas, declaring as void and selling attempt of the
tomb by his inheritors, while Iunia would give the property to the Ostian
community by fide comissum, in order to prevent her inheritors from asking
for a bonorum possessio. This kind of inheritors, greedy and dishonest,
are the target of interdictions such as this one: H. M. H . N .S (hoc
monumentum heredes non sequetur = this monument is not a part of the
goods that belong to inheritors).

The existence of the H.M.H.N.S formula in the text of a funerary
inscription, represents first of all the fact that the deceased left his fortune
to the inheritors through a will. So the above mentioned formula always
proves a will-related succession, in which a lot of times the inheritors are not
only the relatives. Therefore extracting the funerary monument out of the
inherited goods could have the purpose of protecting the sacred space of the
family against intruders or dishonest inheritors.

For example in two inscriptions from Sarmizegetusa (IDR III 2. 396.),
the epitaph authors seem to be without descendents or without any hope
of having successors. In this case the last members of the family are trying
to protect the resting place of the loved ones against the interference from
inheritors outside the family.

The Imperial freeman Fortunatus is placing an epitaph on his wife’s
(Aurelia Victoria) funerary monument. The text has references only to the
deceased wife and the freeman, which could signify that the two did not
have any children; an extra argument in favor of this hypothesis could be
the removal of the funerary monument from the inheritance patrimony.
Fortunatus could institute the usufruct right toward a third party for one
of his estate goods in return for the proper care of the monument and the
regular sacrifice rituals, in a similar manner with the testator in Sucidava.
Iulia Gemellina and Aurelius Helico buried their son in the same place where
the mother’s brother was buried. The absence of other close relatives from
the text of the inscription seem to confirm in this case also, the family’s wish
that there should be no stranger in the resting place of the loved ones. The
absence of another son or another close relative makes us claim that this
inscription shows the intention of the owner to leave his fortune through a
will.

The same interest in keeping the monument in the family is shown in a
funerary inscription from Drobeta: ,[..J/ [...] a(nnis)] III. P. Iul(ia) Ca[...]J/
[uix(it) an(nis) ...... ] nepotibus e[forum]/ [Iul(ia?)] Lasciva patr[i et]/[matri
et] fil(ilis) suis ex bo[nis] /5/[suis fecit. TJe autem her[es rogo]/ [aliqu]em
amplius n[evelis]/ [condi]isse patris m[onu-] /[mento] quot fratres m[ei]/
[et ... sJoror mea b(ene)m(erentibus) f(ecerunt).”

Iulia Lasciva seems to be a person who survived the death of her
close relatives (parents and children), her please - Te autem heres rogo
aliguem amplius nevelis condiisse patris monumento quot fratres mei et
soror mea benemerentibus fecerunt - addressed to the potential heir is in
fact synonymous with H.M.H.N.S. The funerary inscription of this family is
interesting because it confirms once again the female tendency to leave
wills, tendency shown in other funerary inscriptions from Dacia.

In Apulum we find the H. M. H. N. S formula again on a monument
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belonging to a woman and there is also specified the size of the monument
(it was probably made out of a monument and a funerary spot).

In conclusion we can say that in the Roman province of Dacia the interest
in assuring a resting place and of continuation of the rituals dedicated to the
departed had a general character, and the funerary foundations prove that
fully, even if in Dacia there is only one certified foundation of this kind, the one
from Sucidava. The written sources reveal us several similar examples. It is
about the interdiction to inherit the monument by rightful heirs through the
formula Hoc Monumentum Heredes Non Sequetur. This kind of interdiction
has no other purpose than to assure the legal protection of the resting place
against claims made by dishonest inheritors, and had as a consequence the
establishment of a funerary foundation, because the grave could not have
been left without care.
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